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The Italian Supreme Court Case on the Vespa Appearance

Or 

“Has the Italian Supreme Court Torpedo the Entire Italian Design 

Industry Against the CJEU Interpretation of EU Law?  

Or 

“The Italian Vespa Saga … To Be Continued with a Very Likely 

New Question and Decision by the CJEU?
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Source:https://iplens.org/2017/06/26/the-shape-of-the-worldwide-famous-vespa-obtains-protection-
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At Stake

• Italian and EU trademark by Vespa

• EU designs by ZIGG

• Concurrent EU and Italian legal actions on the Piaggio mark

• 29 November 2023 General Court T-19/22 (holding 

EUIPO erred in finding the Piaggio 3D mark invalid and 

did not consider the submitted evidence proving the 

distinctive character of the mark across the EU)

• 28 November 2023 Italian Supreme Court (finding that 

aesthetic appearance of a product may constitute 

substantial value, thus absolute ground for refusal of TM 

registration)

• Copyright protection (in Italy, but really across the EU and in 

general)
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Substantial Value vs. Artistic Value: 

Can they be “Compatible” or Are they “Mutually Exclusive”?



2017: Turin Court of First Instance dismissed the request to invalidate the Vespa Italian 3D mark

(appearance of the 2005 Vespa LX model) and found that ZIGG’s Ves model infringed Piaggio’s

Vespa trademark and copyright. The court also found Vespa possesses an artistic value beyond

its technical and functional character.

2019: Turin Court of Appeal of Turin upheld the decision.

One of the issues on appeal to the Italian Supreme Court (not on the merit) was:

- Can a 3D mark be registered for the shape of a product that is also protected by copyright, or

instead, the “substantial value” absolute ground prohibit such registration?
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- Substantial value’ means a ‘non-trivial aesthetic value’

- Meaning the “external appearance of the product” makes the product a symbol

or social icon, which makes the product particularly appealing and gives the

owner a competitive advantage by influencing purchasing decisions

- Substantial value is when the shape of the product plays a very important role in

consumers’ choice.’

- Factors to consider include:

- consumers’ perception

- the nature of the product

- artistic value of the shape

- higher price thereof

- promotional strategy highlighting the product’s aesthetic features

- Substantial value is not limited to aesthetic features but also includes elements that

combine aesthetic with functional/technical value.

Essentially, the Supreme Court stated that the subsistence of an artistic value is a crucial

element for a finding of a substantial value, which in turn precludes the registration of such

a shape as a 3D mark

The case is back at the Court of Appeal to determine whether the Vespa's shape confers

substantial value to the goods to which it is applied.
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Is the shape that gives substantial value to the goods, or is the reputation that has been 

acquired by the sign that confers such value? (AG Szpunar Louboutin C-163-16)



Is the Vespa shape that gives 

substantial value to the scooter, 

or is the reputation that the Vespa 

Shape has acquired in many 

years that confers such value? 



Is the Vespa shape that gives substantial 

value to the scooter, or is the reputation 

that the Vespa Shape has acquired in many 

years that confers such value? 

This is the question that the Turin Court of 

Appeal needs to resolve now: How to 

reconcile the SC decision and definition of 

artistic value and its impact on the 

registrability of 3D “artistically valuable” 

marks with EU law



The Italian Vespa Saga … 

To Be Continued with a Very Likely New Question and Decision by the CJEU?
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